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A.L.R. Library 


Driving while intoxicated: subsequent consent to sobriety test as affecting initial refusal, 28 A.L.R.S5th 459 





Under most statutes, a suspension or revocation of an operator's license for refusal to submit to an intoxication test is unwarranted 
unless the licensee was warned, at the time of the request to take the test, of the consequences of his or her refusal to do so. 
Under such statutes, the driver must be clearly warned that the mere refusal to take the prescribed test would be the cause of 


revocation or suspension of the license, ! and that a subsequent conviction or dismissal of the charge of driving while intoxicated 


is immaterial.7 When the arresting officer informs the driver that refusal to submit to chemical testing could result in the 
suspension of the person's driver's license, due process does not require that the arresting officer inform the driver of all the 
consequences of refusing to submit to testing; the officer has made it clear that refusing the test is not a "safe harbor," free of 


adverse consequences.* Police officers are also not required to spend time either cajoling an arrestee or waiting for him or her 
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to change his or her mind, in context of statute requiring a one-year license suspension if a motorist arrested on reasonable 


grounds for driving under the influence (DUI) refuses to submit to a chemical test. 


Drivers who are prosecuted for the offense of refusing to submit to a breath test and who claim that they were not informed of 
the consequences of refusing to submit to a breath test because they do not speak or understand English must bear the burden 


of production and persuasion on that issue.” 


A license cannot be properly revoked or suspended where the licensee is advised that the test is not mandatory.° In giving 
this notice, the arresting officer is not required to attempt repeatedly to admonish a person arrested for DUI until the arrestee 


is willing to listen, despite interruptions and other uncooperative conduct.’ In the case of a person who resists arrest strongly 
enough that assistance is required to detain him or her, and the officer reasonably believes that offering the test would be futile, 


an officer is not required to do so. The required notice may be properly given by an officer other than the arresting officer, 
such as where the defendant is arrested by one officer, but the notice is given by a second officer while the defendant is being 


transported to a police station for testing.” 


Practice Tip: 


A prima facie showing that the proper notification was given to the driver may be made by presenting the arresting officer's 


certification and order of suspension, along with an advice of rights form, where both items are signed by the motorist. 10 





When an officer is aware that the person he or she is arresting for DUI holds a commercial vehicle operator's license, the officer 
must inform the arrestee, at the time of his or her arrest, of the commercial vehicle provisions of the implied consent law, or 


that person's driver's license cannot be suspended under the implied consent law, H though there is authority to the contrary. 12 


On the other hand, an officer who delivers the commercial vehicle warnings to an arrestee who does not have a commercial 


license does give a warning that fulfills the notice requirements of such statutes. 1 


CUMULATIVE SUPPLEMENT 
Cases: 


Since police department's informed consent form, informed arrestee only that sanctions might result for refusal to submit 
to chemical testing and did not explain what the potential sanctions were, law enforcement had to conduct a more detailed 
advisement in compliance with implied consent law before sanctions could be imposed in operating vehicle under the influence 
of intoxicants case; implied consent law required that arrestee be informed of the sanctions which could apply, not simply that 
unspecified sanctions might exist. Haw. Rev. Stat. § 291E-15. State v. Hosaka, 472 P.3d 19 (Haw. 2020). 


Requirements of statute, stating that arrestee must be given opportunity to refuse to submit to chemical testing and, if arrestee 


refuses, then arrestee must be informed of the specific sanctions that can result and asked whether he still refuses testing, are 
only triggered if arrestee, in operating vehicle under influence of intoxicants case, initially refuses testing, and they do not apply 
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to arrestees who, choose not to withdraw their consent to chemical testing when first asked. Haw. Rev. Stat. § 291E-15. State 
v. Hosaka, 472 P.3d 19 (Haw. 2020). 


[END OF SUPPLEMENT] 
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